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* i E N RRSE R B . HUINBCE BRIk S B G RIVE A 4%  WEHR E 7 N P A
FbFAE. ARSCZF NS I A = E KBRS B SURAT S0 E B4 7 BB, This research is
supported by the National Research Foundation, Prime Minister’s Office, Singapore under its Emerging Area
Research Project Funding Initiative.
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WLTBE)  (19XNHO018) 7 Bill. FrA M Bk T 2019 4F 9 H 2 ATH{F5 1. His contribution is
supported by the Fundamental Research Funds for the Central Universities and the Research Funds of Renmin
University of China (19XNH018).

L [E B TR AR, A ECHRIERR T 2010 ARz Rk B E W2 Bt CHAREC T R H AR A F
W ZRE) , FEEXWEE B E KK % . See International Business Times: China Defends
Blocking Facebook, Twitter and Bloomberg, https://www.ibtimes.co.uk/china-defends-blocking-facebook-
twitter-bloomberg-1432488. N A IIEFEH, BT 2018 FA KB “IEETH” (SHEA Sl RK
e ] R I A LR A b B k) ERE . See The Atlantic, Why Google Quit China—and Why It’s
Heading Back, https://www.theatlantic.com/technology/archive/2016/01/why-google-quit-china-and-why-its-
heading-back/424482/, {A A F B, W H B TE AR ZOMETI R R THWMESE. See
TECHSPOT: Google has reportedly shut down its 'Dragonfly’ Chinese search engine project,
https://www.techspot.com/news/77909-google-has-reportedly-shut-down-dragonfly-chinese-search.html
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SRR, RENZREEAFRERZEN AL, HE 2013 FLCREHHEEE
Ko Bilan, mEAIFlR (Tetra Park) 7E 2013 4R 32 &, FF5tF1 Medtronic 73 7E 2015 4
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Beg, — AR, HELEIAN WTO FIBCE T5H 8 A&/ E A = e ST, E
HE T I 5 M AR SLPER T8 756 [ A4 T E X 5BUAR 1FIL 2K Thomas Friedman 45 H,
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3 See Newsweek: China Set to Block All Foreign Media from Publishing without Permission,
https://www.newsweek.com/china-ban-foreign-media-online-428550.

SRR A RGO IRIRIE, etk B BT IR 180 FORE /r Al R & 7E 2R
H 70 2FRHpFEL, UEESERAFEHESH 1710 MEFAMX R T #; B E I L E b2 4t
T T ORTGE) Hku, AIRT BBC, fERERA 32 NpFEAL, I 64 FhifiE 4Bk 90 N IEL iR At HE
59 HALEFmHEOHR. NRE#HK. S5 0 b E 5 77 8 # 72 e B bR 77 i & b2l
See Vivian Yang, How Chinese media is going global, https://www.weforum.org/agenda/2015/08/how-chinese-
media-is-going-global/

® Todd Liao & Bonnie Li: Antitrust Dawn Raids in China: On the Tenth Anniversary of Chinese Antitrust
Enforcement, China Antitrust Law Journal, Vol. 10, 2018, pp. 3-4.

* 2 WEF KNSR F o KB AL ] (2015) 1 SATEUAE T e $5.

THE (R EIIA AR AL VCE ) MR R A WmE R b, o E AW R VFAME HLAE IR 55 it
B 5 E AR R AR AR KN, EPEEE 2GRS . W ChEIA R 5 4H 20
) CREEARIGH) 58 16-17 Tl {H2 36 E — B 28 o B FAE T 3% B FFIs0stE i i 22 77 T i) PR A
XF AN E 2 B HEN AN R RERT,  anfEFEAt iR 5 71, T AME SRS (AR A2 B AR AS AR
SCHLRE BRI AN B FAE IR 55 B i e 25 b [ S AR A DL B N TR A SR . e Abh, b T a8 FiL (S
55, R R TT O A E AL R SR ALK AR S5 — MR IA SO SRR R 55, HLRHH A 77 T AN 2 1) 73 SRR
3. See USTR, 2018 Report to Congress on China’s WTO Compliance (February 2019), p. 154, available at:
https://ustr.gov/sites/default/files/2018-USTR-Report-to-Congress-on-China%27s-WTO-Compliance.pdf
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8 Thomas Friedman, China and Trump, Listen Up!, https://www.nytimes.com/2018/11/13/opinion/china-
trump-trade.html

S TARME T 2004 4 7 I E A0 SIA R I ROA E ST B B, e AR 55 e it I st — B Bz

MR, FEBREHRERAARMEREZ L. S W 2017 £ ( T{EH% 3129 54 5 ) ,
http://www.miit.gov.cn/n1146295/n1146592/n3917132/n4545264/c5737165/content.html

10 See US-China Perception Monitor, The World Reacts to China’s Constitutional Amendment,
https://www.uscnpm.org/blog/2018/03/19/world-reacts-chinas-constitutional-amendment/

o« —iy—Bg” SREXTE 2013 ERH, BIEDGE =KL 80 MEZK . 1EAEE = E BH Nk BUf itk
AR R B VR AR L RS I B B RE R EBUN SO TAE R “ 2l it B A A 1R 5k
2, WRRON 2Lt bz ik o @ @SRRI T, A — BT ST READ. TR
Y. BAMBENSETM . EMMEME R B HRESI. 2 0. https://ie.enterprisesg.gov.sg/venture-
overseas/browse-by-market/asia-pacific/china/about-obor
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% [H IE R T 5 LR TR, EEFEA S . — i, B A EEME S
WTO 7 RIS ZE R WTO, RHMEMELE WTO 4+ ﬁfrﬁ%éﬂ,/\aﬁivﬁ)mﬁ 7R
% EVRHLAIBE NG . Bibal, SEENE & ZHE Y WTO.

BT, EEIEEHREES TR T2t fEAEMDRIRR P E. (R EmAH
FRGHALVGES) A KT WHar i g o = P P BTEH E FE i LA FE “ ansz R A i AR 7= 28 A
RE B A UIE B A P R 28 72 i B P AR G . AR PR A A % o 7 T B & T & 0k o, Wi
WTO 3 & 3 A B 26458 A48 5 o ] N AN A sl s AR R 47 P2 EL B ) 7 (B8 15(a) (i)
%) o 55 15(d)ZFHE WTO Al bt [HiX — AR R, B “CEARAMETE T, 25 15(a)(ii) 25 M A 72
HEAIN WTO 1 15 F )5 1EIER 7 - X REIEEH S 15()31i) & M =AMz —. 2016 4 12
H, EFERILIA WTO & 15 4, Ktk [E IEAE WTO S R A2 7 1 I AN A4 S
HI%8 15(a)(ii)sk, (HEEFIRCR RRREH %5 EhESRERK WTO A5, KA
FE NN AR AT IR BT 5 BT 5E I AR BRAN A IRR e AL T 1994 4 (SRR EE
SHhE)  (General Agreement on Tariffs and Trade, GATT) 2 6.1 251 6.2 25 [ il 25 2, LA
SARERANAS A A AT LEVE I 5 2, 232K 15 AR BRI S i A SR ZIE TR 3 8 . B4Rt 3=
5k, £ 15 SRR minT, o AR N R B B T I A B SR AT R BT AT ﬁﬁﬁEBEEJWJF
SR WTO J% 53 B ReiE B o EAEE TSR 2 5 564, A AR 4 H A [ [ A0 A%

2 See Anwarul Hoda, Collapsing Trade Order: How the WTO is under Attack,
https://www.financialexpress.com/opinion/collapsing-trade-order-how-the-wto-is-under-attack/1361601/

B EriUG AR IUERE BT E R, DRI BENA =ZEE L. REE 2011 F50%
B4 Jennifer Hillman 76 _LVRHLIETHIIR A HiE, T 2016 4 e X5 [E 5 E Seung Wha Chang 113
Rt . filt, SRE7E 2018 4F 9 H 26 H FHRFEES EIRHIEIF AN 2R B ST . B ATEEE
BIE=4, HPhPiRE 2019 4 12 AEME, e LIRVUICE —&ikE, HubaEE. FLt,
f 4 EURHIAE B A R A AR — e, D2 R AL FEshEE . SRR A W BUR BRI
f#k a7 4. See Manfred Elsig, Mark Pollack and Gregory Shaffer, The U.S. is causing a major controversy
in the World Trade Organization, available at https://www.washingtonpost.com/news/monkey-
cage/wp/2016/06/06/the-u-s-is-trying-to-block-the-reappointment-of-a-wto-judge-here-are-3-things-to-
know/?utm_term=.492d2eeechb5; see also Third World Network, US continues to stymie WTO efforts over AB
appointments, https://twn.my/title2/wto.info/2018/ti181005.htm

U EE RGBS SN E S B ERR, R WTO Kit “RIREE” , KEBEFEL. See
https://www.theblaze.com/news/2018/08/31/trump-threatens-to-pull-us-out-of-the-world-trade-organization-if-
it-fails-to-shape-up

15 % “RAEFEFER” M s R S EZ R4 5K Jorge Miranda 21, J& 3% EAIER %K 44. See Jorge
Miranda, “Interpreting Paragraph 15 of China’s Protocol of Accession” (2014)9(3) Global Trade and Customs
Journal, pp. 94-103; “More on Why Granting China Market Economy Status after December 2016 Is Contingent
upon Whether China Has in Fact Transitioned into a Market Economy”; and “Implementation of the ‘Shift in
Burden of Proof” Approach to Interpreting Paragraph 15 of China’s Protocol of Accession” (2016)11(10) Global
Trade and Customs Journal, pp. 447-453.

16 See European Union — Measures Related to Price Comparison Methodologies (DS516), First Written
Submission by the European Union (EU Submission), Nov. 14, 2017, paras. 95-118, available at:
http://trade.ec.europa.eu/doclib/docs/2017/november/tradoc_156401.pdf; Office of the USTR, European Union —
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Measures Related to Price Comparison Methodologies, Legal Interpretation — GATT 1994 Article VI:1; Second
Note Ad Article VI:1; Practice of GATT Contracting Parties; Accessions to GATT; ADA Article 2; and Section
15 China WTO Accession Protocol (US Interpretation), Nov. 13, 2017, paras. 8.1-8.5.6, available at:
https://ustr.gov/sites/default/files/enforcement/WTO/US.Legal.Interp.Doc.fin.%28public%29.pdf

17 See Article 32.10 (4) of the USMCA.
18 See Atrticle 32.10 (1) of the USMCA.

19 Mizuho Research Institute, Mizuho Economic Outlook & Analysis—Japan’s trade policy challenges in
2019, p. 5, available at: https://www.mizuho-ri.co.jp/publication/research/pdf/eo/MEA190206.pdf

DAIEFE—RRER ST, £ H 2018447 H 6 HZE 8 H 23 HXTHEMMA 500 143 o) B ¥4 %
Fifg 2 25%, TR [ S 2080 1 35 75 RN 25% ) S RLE ik E St RS e, EEA
2018 4 9 H 24 Hi&xt EAMA 2000 123 ToHI BRIAEY 10% 1) K8E, JFE 2019 4F 1 H 1 HEH B2
TH2E 25%, Hh[E 3% FE A E 600 1236 To i BRIAENCER = 10060 6 . 7E )3~ 1 S54RI S 4 T 2018
12 3 1BAE G20 W 2> XG5, Rk 2000123 To i IR R BLBL AN LR EF 10%, A 2 25%.
SR, HIT X7 RBEIRAIZ Y, H 201945 10 Hild, &7 EHTIR M 2000 1236 70 1975 B i
TEMI BB 10%$2E =3 25%. HEH 2019 4E 6 H 1 Hig, X O siinfiE SSFift 600 1238015 B3
] 75 b R RO 2y, SR EINESSBIRL R, 2 TIAEUL 25%. 20%B% 10% IR o — e HAL SR sh &N,
201948 H 15 H, & &A%t [ A 33 11 19£) 3000 12,35 S0 S INAE 10%55FE, 4Pt 20194E 9 A 1
H. 12 5 15 Htgskii. X, A E R T SefilfaiE, xf = T3 E 2 75042 € e dn, Ik 10%.
5% ANEEHL, AftE 2019 45 9 A 1 HAI 12 A 15 Higskjfi. 2. https://ustr.gov/about-us/policy-
offices/press-office/press-releases; %5 = T S | I ) S/ - G
http://gss.mof.gov.cn/zhengwuxinxi/gongzuodongtai/index.html

2L R NN ) AP B AR B R, 03 e 3 E G I R, 8RB BURFAR BL 11.9 23S GRS R,
T8 25 H [F 2K 5T 2K 132 3% . See  https://www.commerce.gov/news/press-releases/2017/03/secretary-
commerce-wilbur-l-ross-jr-announces-119-billion-penalty. 5 K 3 & 5 M 55 B 52 M A4 25 E Fe i 13 4 i
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o] gk G K R WA 1) “AEE IRAERARE” , TR AE T RO R RBE 2 R0 BE VI ) [ s L9 17
B FERHRIRAN I T, 4% A P A Pk A JE R ML 28 4 i 28 ORTISCER IR R8s, B
R B sk g% AR AU N R B R R “ 5 ” B “HL7)” o REERE S AR BLa) Bt
HAER. BHifEe ms . WEEMEME. PHHEEWZ, ENFETFERS, AL
FRERERE=TER: KR IR IARS (BRI N TR REHE TR,
M HAESE (AR EHD) N LRGN, BIEEEREER, TER “HIE R fTh
87 o BFIFE I E AL T 5 B JL A AT BB N T8 B8 Cinternet A FUS S0 A T4
e (perception AD A /AL E, HAGIRAIgebidithrE 5§ £ N T8 FE (autonomous Al J5 T
b 38 [ — R 56 [ B W AR s N TR RE DT A5G . BITFE IS 3 20234, [E¥ 737 LA 6

B VE I 77 20 B 8 2E E R BA B I . = WL https://www.justice.gov/opa/pr/chinese-telecommunications-
conglomerate-huawei-and-huawei-cfo-wanzhou-meng-charged-financial,

2 Gk, fEEEE AENRER 56 WA T AHH % B . mEEARE, EEBLES
Mz k4% . = L Fortune, Trump Tipped to Ban Chinese Equipment from U.S. Mobile Networks,
http://fortune.com/2019/02/08/trump-chinese-ban-5g.

Bitn, FE19744F (R HIERE) 5 301 Wi T RS LM R AIR Sy, 18 H B 2 N E A 5 1
SE AR B U N AE SR ) I FE A R IRl N, AbPRARE AN AP 57 5 52 . See Section 301 of the US Trade
Act of 1974.

24 KSR I KB ARG 3 B A2 BRRA VR T B 1 N BdE . See, e.g., Paul Schwartz & Daniel
Solove, The PII Problem: Privacy and a New Concept of Personally Identifiable Information, 86 N.Y.U.L. Rev.
1814 (2011); Robert Sloan & Richard Warner, Beyond Notice and Choice: Privacy, Norms, and Consent, 14 J.
High Tech. L. 370 (2014); Jack Balkin, Information Fiduciaries and the First Amendment, 49 U.C. Davis L. Rev.
1183(2016).

%5 See Laika Satish & Norazah Yusof, A Review: Big Data Analytics for enhanced Customer Experiences
with Crowd Sourcing, 116 Procedia Computer Science 274 (2017); Seshadri Tirunillai & Gerard J. Tellis,
Extracting Dimensions of Consumer Satisfaction with Quality from Online Chatter: Strategic Brand Analysis of
Big Data  Using Latent  Dirichlet  Allocation (20 March ~ 2014), available  at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2408855.

% See Kai-Fu Lee, Al Superpowers— China, Silicon Valley and the New World Order, 2018, p.14 & p.55.
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T ORI REE 2 W SR FAR G OR Y, b — 2D 1A AU A0 T i 22 AU DA S SR BB RE I PR 37 7 3
FFH AT R I JUR ORI R B 105 508, BEEHEM R A CnRERAED | REERAUR
(sui generis) B FDNAE . SRTI, WP B ORI FOIF A E & R K HE 5 S HE B
AL FFEAR, RILOGHEAER. WCERAF BRI T7 sSUEHBIH . T84 QR RKIF R AL
BUE AR SR, AR I O AL, AR AT K HE B E HEAR AU Ry 7 R =
PR H AR SEILEE . BhAh, BUMKEER T, B HARB R PRy 75 2008 32 1
MELLFE BRI PR IR B AR S RVER . &5, WAFRIMET S, MR (B2
B L AE BRI Bz A R ARBIRIEIEEM “Fra N7, MIFEEAANHIN AR, =
TG R EA T (BB e O (E AR i ORI & B R i D) K%K
¥, ERER BB AR IE R . ART, 2 BOREE M LIVE A LR ORI HOVE . 235K
X R BRI T8 AR ARG = B TR AL T IR w IS e . @S B A2 5 I i s An 3
BRI S Be 2 R %0, AT PR GkAG . JREMT

MIEABF A O B AR E, TP Bt e R P B Z A 5F IR 1. R
WONBLE R BN &N TR B AR i “ 236757 (public goods) J& 1 fr 51 &
HITH R R A= dh— 2P R, B LRSI, BN e e A =

27 1bid, at 106, 136.

BRI ZE R 2T 2017 £ 1 H 10 HEEH “@ L ERNEER & 57 (1)@ il (Building a European Data
Economy, COM (2017) 9 final, p. 13.), F2 = 7 EAR T AL A8 28 s AR NS S B0 52 B OR3P 1 i P
AIREE, bz — MR AR — Ao B HE A I I AU T REIE, R AR BN “ B A e B
( data producers’ right) , VAT E AT B VF AT A A\ {8 FH %54 . See European Commission, 2A1M, XJ it
WUR (R A 5% BRI 475 45 578375 . See European Commission, Staff Working Document to the Communication
“Building a European data economy”, SWD (2017) 2 final, pp. 33-36.{61F —$2HI&, WL RS fERAERE
P H) G AH O IR0, IE R IR, SR EIR: RS AHIGE I A SCRF 6 — Mo BBk B A AL,
B2B i35 A0 L S i S i) UANTE T AT A B, 1T S Qn el A PRAE FE SR ECEHE . See European Commission,
Towards a common European data space, SWD(2018) 125 final, p.15.

29 See Max Planck Institute for Innovation and Competition, Position Statement on Data Ownership and
Access to Data, paras. 9-28, available at:
http://www.ip.mpg.de/fileadmin/ipmpg/content/stellungnahmen/positionspaper-data-eng-2016 08 16-def.pdf.

%0 See Herbert Zech, A Legal Framework for a Data Economy in the European Digital Single Market: Rights
to Use Data, Journal of Intellectual Property Law & Practice, 2016, p. 11

31 See Stan J. Liebowitz, Copyright and Photocopying: Alternative Institutional Arrangements 3-5 (Feb.
1981). Quoted from Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the
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BHLE A A AE R ROt T B A B A it B A5 m kR Y g Aok
BE LE HAR R 22 VE AT T8 B A8 AT 9. 2 TR “PEME 437 AT R0 fhix R A 3L i 8
9P AE HL A R &, SRR RR S i 3G 2 — MR R A CARH I E R 2 A6, PAZE
FEH AR NFRIETE S BT BN . SR, At H AT se B &, KRBRIFRE A AT
vk, B o BE A N eTiE N & i 77 SR N SRAS A e . BIER T IRANE,
BUT B LA SR Z W8 ARBR L o BT AR Bl e, T 3 EE AT TH R AR
M, AFERR A, EMEREMER. MRS5S, &5 R ERGERKM TR A =X K
Hom BA S ERES] Sy, W REABA AR P B O A BT T, “HE&” B “¥F
A7 A NAE R H g . %

(=) RHBEMTRARS

AHERR BRI, WRATI A FTA »~ F AR VS i 2R, At 2 4 107 i s
FIRMTE P . P H AT A KR RE T WU i L3 7 95 58 2 RO BIIE . TR AR KB A
RE M SR M| BRUA LA 7 SRS IS, REWS U7 1) 22 B2 AT (et A REE it itk AR
AT Bk, SREHMESER KBV MR NS 5EF LIHE . BRI RMEE
B Bk ST, SEOURTHL. EStAT AL, BRI R R Bl A, SR BB ARAE T a0 e
BEREAERF A P B R . B A AR R s (B R, SRE s R KMt .
PRI IR, B 2R LB 5 5 AT 8CT 6 DA EolE 12 ) 2 _E AR LR, (845 Al

Betamax Case and its Predecessors, 82 Colum. L. Rev. 1600, p. 1610 (1982). See also Frank Darr, Testing an
Economic Theory of Copyright: Historical Materials and Fair Use, 32 B.C. L. REV. 1027, pp. 1033-1034 (1991).

32 See Daniel Orr, Property, Markets, and Government Intervention: A Textbook in Microeconomic Theory
and Its Current Applications, Goodyear Publishing Co., Inc. (1976), pp. 285-311.

33 See Wolfgang Kerber, A New (Intellectual) Property Right for Non-Personal Data? An Economic Analysis
(October 24, 2016), Gewerblicher Rechtsschutz und Urheberrecht, Internationaler Teil (GRUR Int), 11/2016, 989-
999, pp. 9-10, available at SSRN: https://ssrn.com/abstract=2858171.

3 See Max Planck Institute for Innovation and Competition, Position Statement on the European
Commission’s Public consultation on Building the European Data Economy, para. 8-16, available at SSRN:
https://papers.ssr.com/sol3/papers.cfm?abstract id=2959924. $AT, WIS AR S Hih N E RS H =
H AL AT 42 ™ W] LA AR A DN &5 208, Bl Rea A kX phE s EiHElEE 1, RER =%
ANAFLF= i RTEms, BRI R AR T 3 2k R ) i

%5 See Josef Drexl, Designing Competitive Markets for Industrial Data -- Between Propertization and Access,
Max Planck Institute for Innovation and Competition, Munich 2016, Max Planck Institute for Innovation and
Competition Research Paper No. 16-1. See also Wolfgang Kerber, A New (Intellectual) Property Right for Non-
Personal Data? An Economic Analysis (October 24, 2016), Gewerblicher Rechtsschutz und Urheberrecht,
Internationaler Teil (GRUR Int), 11/2016, 989-999, available at SSRN: https://ssrn.com/abstract=2858171.
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MRS TR ALE FL R — A ARRENS Uy 1 B2 8 . R MTanr, NA4BES e iR
PEVE. FRAEALAI AR AN .

BEAh, R HeHE R S bR W] e A R 2 (e A 2 VT SE PR BB A 540 T U5 ) A
i P RBAR I T3 A . ARSIy, R B 1 1 35 A 2 T 3 S i ELAE & BYIER Y
N BEIK B A R 2R S A B VR RTRHUI, VAR R DR E B 4 ) 2 4R S KB Ay 1) . 6
B KBTI SR T 82240 2 iR Jm I R05T T-BE, - LA RO (8 QB A T 320 55 40 (R 1l BE A
A HE

() RAREZHE A HRFHERERRARKE TR

RELHR 5 SRR N AN A 2 IR i I B R AR 28 N KRB T . H 2004 4F & 2014 4[],
PSRRI K 45 6%, {UAE 2014 Fuh O T 2.8 FIfZE LI ARk . BERIRFIR SR
FRCNAHE I B8 R 5E S P G s T B SRR S, V2 [ AR R RO SR A . BB RS AN
AR A A R ] . O T E RS, MW EREEIE FRT SR e EE, 52
MR, S NEHER R B A BIR SRS . RREAE R S0 B R A 26091 R B 2 [ A )
R0, 1B SEE B SRR I R, (B NERE 8 AR R R A S .

1. XEZ5MEHR 5 hE

B FRHIZE AT 2015 4RI HFEAS R B IR KA R MEBOR B, 5 & O30 AR E AR AL 55
in @, See A Digital Single Market Strategy for Europe, COM (2015) 192 final, 6 May 2015, p. 15. See also
Wolfgang Kerber, A New (Intellectual) Property Right for Non-Personal Data? An Economic Analysis (October
24, 2016), Gewerblicher Rechtsschutz und Urheberrecht, Internationaler Teil (GRUR Int), 11/2016, 989-999, pp.
14-20, available at SSRN: https://ssrn.com/abstract=2858171.

37 Max Planck Institute for Innovation and Competition, Position Statement on the European Commission’s
Public consultation on Building the European Data Economy, paras. 28-30 ( available at SSRN:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2959924) , and Position Statement on Data Ownership and
Access to Data, para. 39.

3% See New Zealand Ministry of Foreign Affairs & Trade, WTO e-commerce negotiations,
https://www.mfat.govt.nz/en/trade/our-work-with-the-wto/wto-e-commerce-negotiations/

O, MREP T (IR ARER) BRETE A D B A REE A4 E 5ok Bz g A AT
B W e e, H AR Y R i R X e s o k. EETE ) CCHBC R ACRIAESE Y HlE e
POCEE . f7f OREERIACEE (250 B 28 oy R E v . BAR AR IIEAEFE BIE A Ak 19 B et e, 2
e H g IR e S E N G AR B0 AT RES2 ) T VRV R . ENETE 2014 4 2 H HR U B S B s it
FrEE R, ARSI SR EN R ) ) BT A G T SURAECE BN B B A A AR IR 45 B .
s [ K B BUE A Hu AL PR %1, 2 WL https://itif.org/publications/2017/05/01/cross-border-data-flows-where-are-
barriers-and-what-do-they-cost
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5 [ S HF R AT Re st vl R B S I BEAG, OIFAE 2012 4ERY (EE-EEE BT S E) it
BRI %W B RE 2 B i sh HESREARZ)T7 “ N 430 T8 fonf 15 B s iR 3)
M e e REAN A RS . 7 ERE I (BRSPS VEDhE ) (Trans-Pacific Partnership
Agreement, TPP) RH|, EEMIIE “H-TRISS” &9 INNGRE] K E R AR L7 SOV B 805
sl BAE SR AR A AL, AR OR U B B F S e ss . 29RTM, TPP 28 14.13(3)%%
FIE IR A A E SR )56, TS 2@ seil “ IEMAILBUKE HiR (alegitimate public policy
objective) , 7 HSEHLZ H AR MHEHA0H L LA F A& (D FFdEAS S EA R IE
21k 1R B B 0 2 ) 57 5 PR ) T BOR St (20 FEASK - 558 4 P 4ok P RO 7 17 o 1 Sz B
AFEBUR BAR LB R E MRS . EEIRH TPP 5, KB R 4L (A m 5D APk
FESEZEY  (Comprehensive and Progressive Agreement for Trans-Pacific Partnership, CPTPP)
P, ZPhaE B F 2018 4 12 A 30 HIEsA sk, SEA— R IE, (EE-SFEa-mnEX
SEF) I ML TPP 25 14.13(3) 4 AT HLE MBI AR 46 3K

2. MK

DK R AE AL B LB N IR B, XA N B S RS N XA A5 o 6 A N E
(—BHREA451)  (General Data Protection Regulation, GDPR) % 3(1) &#E: “ (ki
ED AgeH TR BAANBIERH, 7RIS NKCHRE i PR ) 527 b AR B HE 3 L P S N 25088 B el
Wah. ” SR, GDPR ZESRATAMT SARLER B BN AN B &40 2= B LAAMEE, 0 25T DX Lo K
Z RN GARZHIE A4 FARRIRRERIRY . “H 52, AR fTHEORR B AN N a1 A BR B A ] 470
~F GDPR $4f (R4 S M 552 5 2 A 24 S ) (38 5% o 1 2% s S ) DR 5 0 [ 5 FH T~ 4R 7E

40 K[ [ br iR 5 & R Ay, BEE A ERE R E AR IR E T, T HSMERE SR
(1% J&. See USITC, Global Digital Trade 1: Market Opportunities and Key Foreign Trade Restrictions (2017),
p. 278.

A(RE-FEARASME) F 15 TH 168 FHE, “EINRENEE B B LR 5 7w
FEME H AR NG SR E M RIERE b, 452077 B B0 T8 0 i 15 S8 10 S SR I sl e i s
FFABERER. 7

2TPP 2 14112 %ME: “BIFENMANEEENNE BB TG TMEBSRERE, RHEXIK
(TPP 2f 14.1 2k 72 X 2k3 %} covered person A 752, BREIEZZ 7T, XAFESEZ) 7 IR 5 $e it
&, B ERMYU M SRR S R4, ATLUCE covered person RN “HIKEAR” D HIRLAT N,
FERATTN I RVFZ” 5 5 14132 M “ATf]—J7 ¥ A5 BERAH ¢ 3 A 78 FL A0+ o 4 sl i B 1
ik, IBHAEREZS AT R NI .

S CPTPP 2 L1 % MiE: “Hi 7 AR, BIEIGHEEN (TPP aE) T 2016 £F 2 A 4 HAE B 4
SEHIZRAK T, BN A AL R T oo

A4 YRR TR V. [ AR 9, 2 3R o) 58 A N R IR AN N ) SEAR A DR RN A 23 i e (R R I B A
MY CAustralian Privacy Principles) X T& S e, HR X SEAMERNIE R CHICHIE B A J5 )
AR 4T N E K TH 57 4E. See Article 8.1 of Australian Privacy Principles and Section 16¢ of the Privacy
Act.
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R B RS SL R B 4 ) 2 B BN, AT ER AL B IS SN S (1) 4R MRS IR S5 45 B &
REAT R AEAERR VG A, B0 (20 8t B A B AR RV Y AT 9t AT L gE, ok
P B EAT AR S R AEAE R BB A . %

AR NBEAE R L A s, BT 2018 4F 11 A 14 Hidid (BREESS TR A
R H MR EHELLEE 2018/1807 5 4:41)  (EU Regulation 2018/1807 on a Framework for the Free
Flow of Non-Personal Data) , %42 F 2019 4 5 HAER. HONHFIEAN ASHER B hiish
ONEHEZE, JUHE, A EBARAMAIESR, R AERr e B A Bl 40t 30 P9 25 B Ak 242 it
XSS 2Rk A BOLMPREI M EK, B EATAAT e 02 [ FEAS EE A B AT . B E
T E H 25 Rt E LAFAE 60 RUUELSSIR M, EERAE 2021 4F 5 H 30 H A ERR. “itbsbh, Kk
WA ET AR HBEIR A ARG SNIE, ZEFFE EEBIE N FoVF 2R B a4tk .

3. HH

FET 2014 FEFHEERTEFSENEZLERMESPAE CMER" D, APHE
HIRRMFEEE . B aE M. MEDPEEPER 2016 1) (M24ik) , ©T 2017
F 6 3 1 HIERAER, Bt A 5 BRI B ke, 2 vh [En TR B 3 AT =R
BB 216 . ARIIRIERIIRE, BT & N 2R E RS BR R AAAE P RS N, R
EHITAEBT e E & NEEmaT R E. © (N 2aik) le a5l i E A

®GDPR % 3.2 Z&MlE: “URAHE BT N KLU S, A 15E HI R B L 4
N ERALERENAE K 6 P9 AL BREOE EAARRAN ANBE . (1) 1 B0 AR SR AR i BRUIR ST BT R AR AERK
SV A, ToiR e B EREE AT S B (2) MUEEHE B R AR RN TN .

S (CRT AR NEEE H R EIHESEES 2018/1807 555 41) 25 4(3)%.
TSI CORT AR N B B shHEZE 2 2018/1807 5 261D 28 4(1)% -

8 S EEPGTEE ACH DHOST M 2 ik, HAGABRET . F 20 =HEE N 1996 4
i AR R P 48 1 Je FT VA 35 16922 %8)  (Health Insurance Portability and Accountability Act) . 1999 4E (#&
- H AL R HRERY  (Gramm-Leach-Bliley Act) 12002 Ef) (E -2 47%5%)  (Homeland Security
Act, ZIEREFE (BFE B2 k%) (Federal Information Security Management Act) ) . 1% =5
ERRERMEFRS A SRV MBGTBUR A R ERGAEE . flin,  (BFRE B2 28 HER)
BRELRBURHLA “ R B SLiERTE B2 &Rl tEBoR . E. brdEfFErR” o (B2, XEREHFLR
SRR MRS, 2 AR S FR A v S AR A F] o AL, X Rk ZE AN IR AR AR B RL 24 SI it ] A o 24 22
M, NMNERGHEHBEENZ2RE, HEPNERIESATZABREZLL. Z 1

https://en.wikipedia.org/wiki/Cyber-security regulation#Federal government

O (M aR) B 8 KME:  “EEMUG AT A TTS R A 2% A AR A SR I B B AR
55 37 FMUE:  “ORHRME B AERK U KA B AE AR N RICRIE BT I B PR A AR A NS BRI E
BN B A A INL S T2, TR ISR ALY, 2 4 [ S R A5 1] 2 /) [ 55 e A S )
i B IMEREAT LAVl . 7 TOARIEEE 31 2RI, SRS BRIt 2 “ X ALEEMER
Meds . REVR. ZZiE. KA. Efl. AR, TS EEEATIMGUK, DU Al — B RROR . 1€
KU pesE Bt Es, W EAEEFK Ze. FEiRAE. AIF A RRE BIERRE” .
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FELDIE A LT 58 s P2 A R R AU B3 RS K . SORIfE 02T 2019 £ 6 13 H A (4
ME BB Z 2 ML GESREA ), HE 3 K ERE N WLz E & 1 s SRR 4t
AL A FHLRA NEERS, B2 [ A B 2R AR T B R N B R e VPG . TR YE
52 2K MIAE, WERVFASAE AN NG B R RERm [ X 24, BE AR, BUEXELLA AL
REEAN NG B 221, WARAZ.

4. WTO

AR, S WK B R RS SRR SR O 5 ) OR3P A 2, 1 R AT 3 B 22 S 1
RAENU 2 WTO. HAS, B Fge R R IEAE 2017 4F 12 5 13 H T4 B 57 3O A T
B UL RMK ST, ERAGE WTO BT RS IMEI . Z=F KT 2019 4 1 7 25 H 1
LRI R AFFRIE” h, REEFRKT WTO P ESEIAREAS . &
5, GFEERE. R EE N 76 MUESE 90% L B4 BRE 58 WTO J b F AR (kT H
TRSHIERE A o« WRAEZAEN, MRE “HAE WTO HEZE T ITAGR A5 5 5 AH S i L 7
RS, FRAEIUT WTO FRBsCRIHEZE T 3RS R/ ISR, JRRATREME 2 E X S 5t
K7 o SZEIR, 1E WTO HEZET RSB A WL 2 RRIG PR 7 58, BEm@ L 587 5 ik
FrE9BERE H T A R K HGEE, EEMERNE, TEOEZZAY, WAEEWEH K OKRR
AR R B A AT

=,  BRREHEREPNE

CEROE S EUREE AVEEh, B0% Calgorithm) 2w i vl — 26 i R A ir e Y,
FTBASE AT B A BN [ B AT 55 . SR e A LR A T AT AR B
SRR . S T (BIANTESE S (BFEER. MR | A2
W% , BRI NKEERIRR . (SBDT KRR, HLEE T DU s v B A
VR AT IR, LIRS, DA BN e v LR R SR . SUATT,
PRI R R B, ST, FBLHR ) “ A" (black box)

% The Diplomat, China's Cybersecurity = Law: What You Need to Know,
https://thediplomat.com/2017/06/chinas-cybersecurity-law-what-you-need-to-know/

51 See Minister for Trade, Tourism and Investment: Australia, Japan and Singapore welcome WTO
electronic commerce negotiations, at https://trademinister.gov.au/releases/Pages/2019/sb_mr_190126a.aspx

52 See WTO Joint Statement on Electronic Commerce (WT/L/1056); see also Bloomberg, China to Join Talks
on $25 Trillion E-Commerce Market at Last Minute at https://www.bloomberg.com/news/articles/2019-01-
25/china-is-said-to-join-global-e-commerce-talks-at-last-minute

53 See Wikipedia, Algorithm, https://en.wikipedia.org/wiki/Algorithm

% See Lilian Edwards & Michael Veale, Slave to the Algorithm: Why a Right to an Explanation Is Probably
Not the Remedy You Are Looking for, 16 Duke L. & Tech. Rev. 18, p. 19 (2017-2018).
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SIS HOAE, HAERH TR RN, B RE B AE “RERLTT” kspdr. S8R, &
AR A [FIFE R e A DL R G LA “ ERIOY RS Y (A aRad)) , i H S
X (W% (TripAdvisor) FI3CJRiE (Expedia) ) o 7

(=) HAERBRGE &

AR ATAE & W 04T Eric Schmidt 78 2010 4F 1 48 Xl Sk N Wr | S i gk . “ AR
IR BBATE 2 R TARAN LR E R, IF BIRNTAT A RATHE R R, EHR IR
MEFTN . TAVFERS AL L, FATAT URBEAE AR IEAE S B AT 4. 7 BEHIE
BRI A BRI, 45 B4 AR X h B e Bt Bkl

B, WREEVREAIER, T Rek e SR AVE A H BTSSR A AL B . X P
77 AR AT BE S GDPR 2 /N A ORar JE 0], BRIV 24 66 T-48 58 RS € H T WAC SR 28080
SO HR I A B 48 58 BUREE H T SCER R R AT (02 PTREAESE MR E AR T, [
I 25T P R H . DAMEAE LR IG Y BET S EAEGE B o], — 7T, AT o AL

W01 E A NIRAESRFELR R vt . R RO&E & B O N IR 775 B 53— 71, 2B
PR I, A Sz T B R AV PR R, U T B AR tH DA A ) Sk R 1T 22 AR
AR, IR R kR B (first-degree price discrimination) FCNTFTRE, S XA 2B OK
. &

%5 See Sandra Wachter, Brent Mittelstadt and Chris Russell, Counterfactual Explanations Without Opening
the Black Box: Automated Decisions and the GDPR, Harvard Journal of Law & Technology, 31 (2), 2018, p. 3,
at SSRN: https://ssrn.com/abstract=3063289

% Frank Pasquale, The Black Box Society—Secret Algorithms That Control Money and Information, Harvard
University Press 2016, p.13.

STRRIAZ R T 2017 4 6 H 27 HIAE A 3 HAE R 45 SR I AT B S 1 ELBUW I IR 55 TBUE LU R F)
M BE AL N 2B, SEHEMERRESRIG K (ERERK 45 5. MERHK 35 5. EE
K 19%. F2EK 201%) , WMERKMAFFX M 13 M2 il LT iz . BREEZ RS HASE
HAE WA AT N, AL B E R 242 {ZBRJTHI T #K . See Case AT 39740—Google Search
(Shopping).

% See The Atlantic, Google's CEO: 'The Laws Are Written by  Lobbyists',
https://www.theatlantic.com/technology/archive/2010/10/googles-ceo-the-laws-are-written-by-lobbyists/63908

GDPR £ 5(1)%&ME: “MNAHIERN Y. () Mg, HRMEGENHmEE, BARMUS %
25 B ARG B 17 g2 e e CCBHIMRRBIZK” D .

60« —ZRMMASIAL” NRRA “TBRMNMEBA” , KA T A EIXT AL SR B R g . %A F
R BE V8 20 2 (AN i AR BE A, RHAS B SRS = A M DUR BT B RO e LR . —
PN BAE DA SE B R AR D DL, B TR AN TR REE 4S5 E A HFEBLSE. 2L Economics
Online, Price discrimination,
https://www.economicsonline.co.uk/Business_economics/Price_discrimination.html
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55, BATITRZ SRR S A T BRI A AR BB A R R S, ST AR
FNXE. SRR AT B R K 2 e A e AT & R B M XU T3 A S e A0S
VEALHER:, A RS A, MRHMGE R EERARE, WU g B AR 2
iy, AWHMEEREERNBEIAR, KEHGZIR T, EERAESHEZTR . 45X
Sy RS B BATIE R e, HREMIERAT A AR kg . WUERIRANIASREAL BRAIE Y
SRAAI L, HPTA AE B A e S 48 S BURE . I mE i AR AT . ©°

B E K e X ERBHIG A Gl d v s dc. e, BT EERER ME) SREE
BRI R . BORFE BN IIE A IS HIX oA S R, iR, wfm) 56
A “FART R ME R RS, YA ERR B AR 1R R R,
T SEAZ AR T 2 P B R TE M RS RO B H = sl ss . R,  “EaEasin” HegE
HHA MR b B G VSR B = RN e NI bR . BIS R EET 2015 AN E ST
E R G AP GE” B 25 %k MHE, MBAA TS, MARRMBFERE, BN
KRB R AR A BOZE R AT N . EER AN FERFIN 22,382 08 & T
(#) 5,000 AR [5AE 1, SRS AR WA S TORE = FrinEmne s, &
TH# & M 67,146 T (£ 15,000 T AR )« SHZ, ERTERA fe 1% LA asL b R 440
B 75 A5 LE A I R 1 S R Al

o [T HR Ry i s ) e K PR B il 1 92 e 00 ) L SCRC AT AR R 51 3812 8wl TR S0 AT
HNo AENMEFWERTIRNE L, AR SRR S 30 5 A 62.00%1 T2 A, *H—H
DA PR Al A AR 25 7 i IR 55, O b AR AT B0 A R . Rl R S5 T DA
LNRE T HE S —— AR T (EXEKT5, T 2016 S FHILAEE

61 Frank Pasquale, The Black Box Society — Secret Algorithms That Control Money and Information,
Harvard University Press 2016, p. 4.

62 George Dyson, Turing’s Cathedral: The Origins of the Digital Universe (New York: Pantheon, 2012), 308.

8 Frank Pasquale, The Black Box Society—Secret Algorithms That Control Money and Information,
Harvard University Press 2016, p. 15.

G CATRET 25 FRIEFATRESN—MEK: “RAESAREHI, BUTR
e S AR IS 5 B 2 IR SR R A P2 AT .

65 2 L GV R B P2k B 2013 R L P2 8 5 Ak (B HHH 2015 4F 2 H 12 H).  WFARZ A P )it
1 A] 2 Il Kung-Chung Liu, 2.2. Google’s Keyword Advertisement in Taiwan Did Not Constitute Use of
Trademark, but Obviously Unfair Practice, in Kung-Chung Liu (ed.), Annotated Leading Trademark Cases in
Major Asian Jurisdictions (Routledge forthcoming 2019).

6 See Statcounter, Search Engine Market Share China (Feb. 2018 - Mar. 2019),
http://gs.statcounter.com/search-engine-market-share/all/china

7 KT B I AR S UL A T, 2 0L Medium: Baidu is dead—tech companies and fake news in
China, https://medium.com/@yihongpoo/baidu-is-dead-tech-companies-and-fake-news-in-china-e68ff3cfal84
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(=) defTH i+ H &7

BT 5 OUHENESHERER) MEANMHEEFERESE, MINEEAL T B
RERTAFAIANE W VE AR AT I, 28 3T 18 rhoxt S5 W AR P AR H 2 etk OB BRATT AN
i 55 BATA LG 1 — DA TNy, AR T #R L A A7 40717 = A H A
A IEFEREROR (AERIE . BAERA L TR KBS, 58RI G0 AR E K8
AR e A AR 2 ORI B r. ™

U B I — PO R AT B RIS . ERTR R “ AR EIEY” R, B
H T ORI B R AR B SR ATV 2 BEERE S, (BRCRZR RS04 K H% RZ 8 2 T
JEVEARI B iF o PR 2 A A AR f L 5E 4 B KA 5.2TB (1TB=1024GB) (14 [A] ] S 4%
(contemporary documents) , 45 172X B L R R . BH RPN e M H B ERE, B
FARME, AR S R 45 B 0w T A B A S RT3, R T U A5 A 5 1 LR R
% RS FHIMRSS . WO ZE A SRR AT /3 LA AT 3. TR RGERTHAE, &
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Trade War, Big Data and Algorithms

Abstract: The breakout of the trade war between the US and China seems inevitable for at least
three reasons: (1) both countries have entered the era of the data-driven economy, and yet most of the
biggest data collectors and exploiters of the world (e.g. Google and Facebook) headquartered in the US
are shut out of China, (2) the world trading order under the WTO is pre-Internet and therefore the
Internet suffers from a vacuum of global order and governance, and (3) China’s ideological leaning is
extremely different, and this is magnified by its leadership’s ambitious outreach initiatives. A new world
trade order under a functional global governance is needed, which can only be established if the US and
China can settle on (1) the rules for the exploitation of big data (cross-border flow of big data, data
mining etc.), and (2) how to audit algorithms that decide the collection and use of big data.

Key Words: Trade War; Big Data; Ready Access, Algorithmic Auditing; International Treaty



